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Your guide to understand why the Board controls and what its
priorities will be in its governing of Puerto Rico.

WHAT DID IT PROMISE?

The Puerto Rico Oversight, Management, and Economic Stability
Act, PROMESA, establishes a federal Oversight Board in Puerto
Rico with review and certification powers over the Puerto Rico
government.

Under the PROMESA, although the Puerto Rico Governor and
Legislature will still be elected by Puerto Ricans, their laws, regu-
lations, executive orders, fiscal, financial and economic decisions
must be reviewed and approved by an Oversight Board whose
seven members are appointed by the U.S. President.

WHAT 1S BEHIND THE PROMESA?

This book analyzes the U.S. Congress’s discussions and drafting of
the PROMESA, as well as all drafts of the PROMESA, and dis-
Ccusses:

*  how the PROMESA prohibits Puerto Ricans and the Puer-
to Rico government access to the courts to review the
Board’s decisions;

*  how the PROMESA eliminates the protections Puerto Ri-
co had included in its bond documents;

» how the Board controls, designs, and establishes Puerto
Rico’s public and social policies;

*  how the PROMESA makes it very easy to privatize Puer-
to Rico’s assets; and

« the hurdles in the implementation of the law.

The PROMESA shows how Puerto Rico’s economic and fiscal
crises, with their underlying issues of lack of autonomy and politi-
cal power, are being used by the U.S. Congress and some U.S.
special interest groups to protect their interests at the expense of
Puerto Ricans.
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For my parents.

For believing “Why?” is always an appropriate
question,
and that a little skepticism never hurt anyone.






We know that no one ever seizes power with the
intention of relinquishing it.
Power is not a means, it is an end.

—GEORGE ORWELL
1984






Preface

PUERTO RICO AND THE United States have a relation-
ship that is difficult to define and classify, especially under
international law.

Puerto Rico was ceded by Spain to the United States at
the end of the 1898 Spanish-American War. The U.S. had
been keen on taking control of Puerto Rico since its armed
forces, particularly its Navy, considered Puerto Rico an im-
portant element in the new strategy for the expansion of the
U.S.’s influence in the world.

Since the mid-1800s the U.S. had identified the military
benefits of controlling Puerto Rico: a country almost equally
distant from North and South America, and the first territory
in the American continent reached from Europe when travel-
ling west through the North Atlantic Ocean. Controlling
Puerto Rico represented an unparalleled defensive and offen-
sive military and commercial advantage to the U.S., a new
country who saw itself as the heir of the European empires.



In the Paris Peace Treaty of 1898, Spain made provisions
for the treatment that the Puerto Rico inhabitants would re-
ceive from their new metropolis — if they had been born in
Spain. However, inhabitants of Puerto Rico born in Puerto
Rico were reserved no rights: “The civil rights and political
status of the native inhabitants of the territories hereby ceded
to the United States shall be determined by the [U.S.] Con-
gress.””t

For over a century Puerto Ricans have been at the mercy
of the U.S.’s military and commercial strategies, which have
been aided by the special and expansive interpretations the
U.S. Supreme Court has made of the Territorial Clause of
the U.S. Constitution. Such interpretations have effectively
granted plenary powers to the U.S. Congress over Puerto
Rico, which it exercises through the Committee on Natural
Resources of the House of Representatives, and the Commit-
tee on Energy and Natural Resources of the Senate.

As recently as a month ago, these interpretations based on
nineteenth-century ideas of racial superiority and imperial
aspirations were upheld by the U.S. Supreme Court.

Autonomy, self-government, sovereignty, and justice can
be very flexible terms.

I am Puerto Rican. | have lived in Puerto Rico all my life.
And since the U.S. invaded Puerto Rico in 1898 we have
been subject to the decisions, and whims, of the U.S. Con-
gress.



http://avalon.law.yale.edu/19th_century/sp1898.asp

Legal interpretations of the Territorial Clause of the U.S.
Constitution affect my rights and my life in a way that peo-
ple living in the U.S. cannot comprehend.

And how could they? Puerto Rico is absent from the pub-
lic discourse in the U.S. It is absent from the political dis-
course. Puerto Rico is invisible in the main media, and in
most of the alternative media too.

And that facilitates manipulating the U.S. population
when Puerto Rico is the subject of discussion.

Very few books have been written about this relationship
addressed to the reader who would like to know more about
the ties that bind Puerto Rico to the U.S. without having to
delve into academic treatises, historical volumes, or legal
analyses.

I try to fill that void with this book regarding the U.S.
Congress’s response to Puerto Rico’s economic crisis. A
response that Congress tried to design in the face of electoral
pressures; not only from voters, but also from rich and influ-
ential campaign donors.

I believe analyses about Puerto Rico must consider the
historical background of its constitutional development, as
well as its relationship with the U.S. Puerto Rico’s legal
framework, constitutional boundaries, and political realities
and limits are unique — even if some features seem similar
to those of sovereign states or U.S. states.

This will be the first book in a series that will discuss dif-
ferent aspects of this metropolis-colony relationship still
playing out in the twenty-first century, told from the per-



spective of someone whose life is subject to foreign plenary
powers that should have been abolished a long time ago.

And let me clarify: | aim to provide you with insights and
information rooted in Puerto Rico’s history, and its legal and
political status, so you can better understand Puerto Rico’s
fiscal and legal structures, and economic constraints.

But | do not claim to be objective. | am a Puerto Rican,
writing about Puerto Rico. My opinions are duly identified,
but research does not whitewash history; it just puts today’s
actors, and actions, in context.

It is my hope that you will find this information useful,
intriguing, and eye-opening.

Thank you for reading.

San Juan, Puerto Rico
July 2016



Author’s Note

| HAD FINISHED ANALYZING the bill at Chapter 8 of
the book, convinced that it would die of inattention in the
U.S. Congress. However, Congress surprised me on 18 May
2016 with a new version of the PROMESA.

That is why you will see in Chapter 8 an analysis debunk-
ing the precedent argument that the U.S. Congress finally
dismissed quite forcefully in the summary to the bill’s ver-
sion of 18 May 2016. The reasons given echo my analysis.

Since it seemed the bill would go through Congress, |
kept updating the analysis the same way | had written Parts 1
and 2, contemporaneously with new developments, so |
could end up with a book that analyzed the bill’s travails
through Congress.

I decided to publish it after the enactment of the bill on
30 June 2016, when it was signed into Public Law 114-187.

Some chapters in Parts 1 and 2 were originally published
in LinkedIn throughout March and April 2016 and have been
edited and expanded for publication in this book.



The links included in the book were last accessed on 31
July 2016.



Introduction

PUERTO RICO IS IN the midst of an economic, fiscal,
and financial crisis not seen since the early twentieth centu-
ry. Its economy has been contracting for over ten years, pop-
ulation has decreased for the first time in its history, it has
high levels of unemployment, public debt has increased ex-
ponentially, government revenues have decreased, business-
es have closed, and jobs have disappeared.

The Puerto Rico government has been increasing taxes to
try to generate more government revenue while cutting ex-
penditures.

How did we get here?

Puerto Rico does not have a diversified economy, in part
because for decades it has concentrated its efforts on wooing
foreign capital, mostly through tax incentives, to establish
businesses in Puerto Rico. The strategy worked when Puerto
Rico’s labor force was relatively uneducated and labor costs
were low. Plenty of U.S. companies arrived on Puerto Rico
for the low-cost labor and the free trade with the U.S.



Puerto Rico’s economic growth was also based on huge
military investments made by the U.S. government on the
run-up to Second World War. These included improvements
in infrastructure, since Puerto Rico was an important bastion
in the Allies’ war strategy.

During the 1970s, in the midst of the oil crisis, Puerto Ri-
co’s economy started to falter and social unrest increased,
particularly against the U.S. and its presence in Puerto Rico.
The U.S. responded by increasing its repression of the inde-
pendence movement, but also by enacting a tax credit pro-
gram that would exempt from the federal corporate income
tax the income that U.S. companies generated from their
operations in Puerto Rico and other “possessions.”

Section 936 of the U.S. Internal Revenue Code created a
boom: plenty of new well-paid jobs, more cash in the econ-
omy, increased government revenues, and a high level of
bank deposits that fueled credit concessions. But it was all
based on the federal tax credit, and the Puerto Rico govern-
ment did not do any long-term planning, nor implemented
economic development or structural changes while the pro-
vision was in place.

Eventually the U.S. adopted the policy of promoting in-
ternational free trade agreements, which not only eliminated
the main competitive advantage Puerto Rico had, but also
increased its disadvantages, since Puerto Rico still had to
comply with all federal laws and regulations that increased
the costs of doing business in Puerto Rico.



And then the U.S. signed the World Trade Organization
agreement on subsidies, which prohibited tax programs like
Section 936.

In none of these cases did the U.S. grandfather Puerto Ri-
co, nor studied how its economy would be affected by the
treaties. Neither has it authorized Puerto Rico the use of
additional tools to make up for the competitive advantages
that it has been losing.

At present, the U.S. is secretly negotiating trade treaties
with Asia and Europe, and Puerto Rico cannot plan for the
effects those treaties will have on its economic development
strategy.

The world’s economy is getting more interconnected, and
Puerto Rico is out of the loop. Plenty of the constraints come
from the U.S. Others, however, come from Puerto Rico’s
inability to plan for its future and to fight for its right to be a
part of the community of nations.

So we arrive at the present-day situation: not enough
jobs, less government revenues, less population, less taxpay-
ers, and plenty of austerity that has contracted the economy
even more.

At this juncture, the Puerto Rico government tried to ne-
gotiate its debt since it soon would be out of money to pay it.

But the debt documents require that all creditors agree to
the changes, which is practically impossible. Puerto Rico
government entities could not file bankruptcy because the
U.S. Congress had inexplicably prohibited it. Puerto Rico



needed a way to restructure its debt. So, it enacted a law that
would authorize some of its municipalities to do that.

But some creditors challenged the law in federal district
court, arguing that Puerto Rico had no authority to restruc-
ture its debt. They argued that Puerto Rico had no choices
but to: pay its debt; request the consent of all creditors; or
ask the U.S. Congress for a solution, considering its plenary
power over Puerto Rico.

The court agreed with the creditors, and the appeals court
affirmed. The U.S. Supreme Court decided that it would
review the case.

Meanwhile, Puerto Rico had been paying its debt as it
came due, but in June 2015 the Governor of Puerto Rico
stated that the debt was unpayable.

In August 2015 the Puerto Rico government partially de-
faulted on its debt for the first time in history. And even
though it made payments due in October and December
2015, in January 2016 it defaulted in all the payments that
were due.

That is when the PROMESA started.



Versions of 24 and 29 March
2016






The Promise to Put
the Uppity Commonwealth
In its Place

WHAT AN INAUSPICIOUS BEGINNING. The discus-
sion draft issued by the Committee on Natural Resources of
the monstrosity that is the Puerto Rico Oversight, Manage-
ment, and Economic Stability Act! shows that the bill is just
the PROMESA of the ever-present control over Puerto Rico
through the ever-despotic territorial clause.

I will divide my comments on the U.S. PROMESA to
Puerto Rico in this Part 1 into these themes:

o the Board’s foundations put in place in the bill

o the insidious extraneous government being “incorpo-
rated” into Puerto Rico’s government structure

o the process established in the bill for a possible re-
structuring of debt


http://naturalresources.house.gov/uploadedfiles/puertorico_discussion_draft.pdf
http://naturalresources.house.gov/uploadedfiles/puertorico_discussion_draft.pdf

o the re-installation of the U.S.’s economic powers and
political interest groups as the entities in control of
Puerto Rico’s assets and investments.

My comments refer to the draft issued on 29 March 2016. |
may also refer to the language used in the draft of 24 March
2016, depending on the changes made from one draft to the
other.

The Summary that Says It All

The Board is created to “assist” the Government of Puer-
to Rico in managing its public finances, audit the govern-
ment, and address the financial crisis. The Committee’s
Legislative Summary clarifies that the Board will do so in

“the most efficient and equitable manner that is respectful of
the rule of law, self-governance and all involved parties and

creditors.”

Forgive my skepticism.

The Board created is an “entity within” the government
of Puerto Rico, but is not subject to any control, oversight or
review from either the Governor or the Legislative Assem-
bly. No explanations need be given as to anything the Board
does.

I do not understand how that works. How can an entity be
within the government of Puerto Rico, but not report to the
constitutional head of the government, | do not understand.


https://morningconsult.com/wp-content/uploads/2016/03/PR-Executive-Summary-and-Discussion-Draft.pdf
https://morningconsult.com/wp-content/uploads/2016/03/PR-Executive-Summary-and-Discussion-Draft.pdf
http://naturalresources.house.gov/uploadedfiles/puerto_rico_packet.pdf
http://naturalresources.house.gov/uploadedfiles/puerto_rico_packet.pdf

Unless this entity is a supra-government: every financial
decision made by the Governor or the Legislature must be
approved by the Board, in its sole discretion, before it may
come into effect. And, since public policies depend on mon-
eys assigned, guess who will be establishing public policy in
Puerto Rico?

The Board — you got that right.

On the other hand, those creditors that were “badly hurt”
in the Detroit bankruptcy must be ecstatic.* Congress adopt-
ed their view of the unjustness of their suffering, and has
declared that:

o following the 200-year precedent of the retroactive-

ness of bankruptcy is “ill conceived” and “would un-
dermine the rule of law.”®

For sure it would undermine the rule of the law as the U.S.
Congress would like it to be, not as it is. See Chapter 8 for a
brief discussion.

e prioritizing pensions over creditors “would also have
serious consequences on the broader municipal bond
market.”® (Detroit again.)

Chapter 8 discusses the arguments presented by creditors
when they complained to Congress that they had suffered
much in Detroit’s bankruptcy and they said that Puerto Rico
had — had — to be different. | hand it to them: they are in
the wrong in law and in equity, but boy do they indeed have
the lobbyists.



The Unvarnished Purpose

So this Board is an administrator of Puerto Rico’s budget,
with the priorities set by the U.S. President through the
members he appoints.

Let us be real. The Board’s purpose is to make sure the
debt payments of the next few years are made, so that the
creditors that skimped in due diligence can clear their posi-
tions and limit their losses.

Puerto Rico’s economic development? ... What? What? I
don’t hear you.

This reminds me of the civil government “granted” to
Puerto Rico by the Foraker Act of 1900, whose members
(including the Supreme Court of Puerto Rico) were all ap-
pointed by the U.S. President.”

First Things First

Nowhere in this bill is there any mention of economic re-
covery, economic activity, economic research, economic
structure, economic development, economic limitations, or
economic constraints. Not once do the powers of the Board
mention anything remotely related to economic activity that
would set the bases for higher government revenues.

The Board’s powers specified in the bill concentrate on
controlling expenses, constraining disbursements, and reduc-
ing the government.


http://www.legisworks.org/congress/56/session-1/chap-191.pdf

And what happens after the Board’s term? That is not the
Board’s problem. If the government is inoperative because
of the financial squeeze? It is not the Board’s problem. If the
privatized services are not up to par? Not the Board’s prob-
lem. If the economy contracted even more under the Board'’s
stewardship? Not the Board’s problem.

The Steward of the U.S. Creditors

The first part of the bill sets the foundation for the Finan-
cial Oversight and Management Board, and all the actions
that will be taken by its members. The bill’s Title I also es-
tablishes the Board’s powers, legal protections, and its un-
limited discretion.

The Board will have five members appointed by the U.S.
President, of which two must be selected from a list provided
by the Speaker of the U.S. House of Representatives, and
other two from a similar list provided from the Majority
Leader of the U.S. Senate. The initial appointment is for
three years. The President can remove them only for cause.

The list provided by the Speaker must include a person
that either maintains a primary residence, or has a primary
place of business, in Puerto Rico. The draft of 24 March
required that two people meet this condition, but in that draft
all five members were named by the President after consulta-
tion with the Committee on Natural Resources of the House,
and the Committee on Energy and Natural Resources of the
Senate.®



The only requirement for the Board’s members is
“knowledge and expertise in finance, management, law, or

the organization or operation of business or government.”®

There is no requirement whatsoever for someone with some
knowledge of economic development. Neither do they ask for
some basic knowledge of Puerto Rico’s government struc-
ture and economic structure, nor for an understanding of the
legal constraints in its relationship to the U.S. Nothing of the
sort seems to be necessary.

Another requirement is that no family member of the po-
tential Board member be either an employee or a contractor
of the Puerto Rico government. This will disqualify a lot of
knowledgeable, competent people that could be willing to
work with the Board. Is that the desired outcome?

I find it very revealing that the bill does not prohibit conflict
of interest of its members regarding present or future nego-
tiations for the sale of goods and services to the Puerto Rico
government.

There is a placeholder for a prohibition on “any other con-
flict of interest,”° but the fact that it is still a placeholder is,
by itself, remarkable.

The Crackdown

Although the bill makes clear that the civil service laws
of the federal government do not apply to the Board, it pro-
vides for the recruitment of federal employees, who may



elect to be considered as federal employees while they are
employed by the Board.

More interestingly, a person who is recruited by the
Board may elect to be considered a federal employee for
purposes of the Thrift Savings Plan, life insurance, and
health insurance.

| suppose this is considered a carrot to make it easier for the
Board to recruit qualified personnel. Congress must know it
will not be easy.

The most jarring provision of this bill (and the one who
makes obvious the bill’s intent) is the authorization that the
“Board shall ensure the purposes of this Act are met includ-
ing by prompt enforcement of the laws of Puerto Rico pro-
hibiting public sector employees from participating in a
strike or lock out.”*?

This prohibits dissent.

After centuries of police and military repression, and dec-
ades of persecution by the FBI, such a blanket statement of
“ensur[ing] the purposes of this Act are met” makes me ex-
pect a Board that will believe the ends justify any means.

Awful times may be here again.

In that same vein: any officer or employee of the Puerto
Rico government who intentionally provides to the Board
information that is false or misleading shall be guilty of a
misdemeanor and fined not more than $1,000.



Note that this crime is reserved for officers or employees of
the Puerto Rico government; it does not apply to any federal
government employee providing services to the Board, nor
to any employee recruited directly by the Board. It still
makes my blood boil, even if this version eliminated the year
of jail that was incorporated in the 24 March draft.'?

The 24 March draft also provided for a Chief Manage-
ment Officer that would have been responsible for the over-
sight and supervision of departments and functions of the
Puerto Rico government.’* The 29 March draft eliminated
this position that was tasked with improving the effective-
ness and efficiency of the Puerto Rico government.

The Courts Where We Go

Any action related to the bill must be brought in the Dis-
trict Court for the District of Columbia, and any order may
be appealed only to the Court of Appeals for the District of
Columbia. Even more astounding, the term to petition for a
review by the U.S. Supreme Court is reduced to 10 days (the
normal term is 90 days).

Does this mean there is mistrust in the U.S. Congress to-
wards the Puerto Rican judges sitting in the federal court in
Puerto Rico? This bill is drafted for Puerto Rico, and all of
its titles apply to Puerto Rico. Nevertheless, the legal actions
must be brought before the federal court in the District of
Columbia?

What is the purpose of requiring that any action related to
the bill be brought in the District Court for the District of



Columbia, and appealed only to the Court of Appeals for the
District of Columbia? To make it more difficult and expen-
sive for Puerto Rico and Puerto Ricans to litigate? So that if
the U.S. Supreme Court held in Puerto Rico’s favor in the
two cases pending this term, Puerto Rico would think about
challenging the territorial clause as the legal basis for this
bill? And that if that were the case, it would be better for the
U.S. if Puerto Rico had to argue before courts unfamiliar
with its legal relationship with the U.S., and far away from
San Juan?

Title 11l on Adjustment of Debts (discussed in Chapter 4)
is the only title of the bill that applies to other jurisdictions,
and the bill states that the federal court with venue for ac-
tions under that title is the district court for the territory that
will restructure its debt under the title. So this exclusive ju-
risdiction in the District of Columbia courts was included to
affect only Puerto Rico.

Importantly, the bill prohibits any injunctive relief against
the Board that would take effect before all appeals have been
taken or until the order is final. This means that a decision by
a court prohibiting the Board to do something or ordering it
to do something cannot take effect until no party has any
other appeal to file.

Me? Responsible?

Neither the Board nor its members or employees are lia-
ble for any claim against the Board, its members, its em-



ployees, or the Puerto Rico government that results from
actions taken to carry out the PROMESA.

Note that the bill does not exempt the Puerto Rico govern-
ment or its employees from claims that result from the im-
plementation of the bill, even though the bill makes it a
misdemeanor to disobey an order from the Board!

The Puerto Rico government is not exempt from liability
for following the orders of the Board.

Does the U.S. Congress want to keep a pocket open, and it
will be the Puerto Rico government?

Who Pays

The Board will establish its own budget, and may make
sure that its control over the budgetary process of the Puerto
Rico government will grant it sufficient funds to operate at
the level of expenses it deems necessary. Its budget is not
subject to any kind of review, since the “annual expenses of
the Oversight Board [are] as determined in the Oversight

Board’s sole and exclusive discretion.”*

1t sounds eerily familiar to that statement of “the standard of
living to which it has become accustomed.”

In addition, the Puerto Rico government must provide a
“dedicated funding source™®® that is not subject to subse-
quent legislative appropriations. | suppose the easiest thing



would be to create a new revenue stream: a new tax that
could be called the Board Imposed and Added Tax Stream,
or BIATS.

That makes for an interesting acronym, doesn’t it?

Now let me discuss an entertaining part of this Title I: the
authorization granted to the Board to issue, in the name of
Puerto Rico, bonds sufficient to fund the Board for at least
five years. Congress will appropriate funds (the amount is
still blank) so the Board can hire professionals to help it in
the organization of the Board and the process of establishing
a funding source.

Here you have it:

o Congress authorizes the Board to issue long-term debt

for operational expenses, and

e appropriates funds for the hiring of financiers and

consultants to issue such bonds.

Wages Down Forever

The bill amends the U.S. Fair Labor Standards Act of
1938 to extend the age at which Puerto Rico employees may
be subject to a minimum hourly wage of $4.25.

Normally, an employer may pay an employee who is
younger than 20 years old a wage of $4.25 instead of $7.25
“during the first 90 consecutive calendar days after such
employee is initially employed.”*® For Puerto Ricans exclu-
sively, this bill increases the age to 25.%



University graduates (of which Puerto Rico has a rate
equivalent to the U.S.) usually finish their university degree
when they are 21. With this amendment, recent graduates
will be subject to the same depressed wage that applies to
high school and university students.

But that is not all. The bill makes the depression on wag-
es quite expansive for Puerto Rican employees by declaring
that the regulations issued in 2015 by the U.S. Department of
Labor updating the overtime regulations®® do not apply and
“shall have no force or effect” in Puerto Rico.*

This regulation was issued to increase worker’s income,
which has a positive effect on government revenues and the
economy.

Through this amendment the U.S. Congress ensures that
Puerto Rican workers will never benefit from such regula-
tion, since the prohibition is indefinite. For such a regula-
tion to apply, the U.S. Congress would have to enact a law
amending the PROMESA to that effect.

I would love to know who is advising the Members of Con-
gress (I suppose someone is). If wages are depressed, gov-
ernment revenues go down, sales and use tax revenues go
down, consumption of electricity goes down. From where do
the drafters of this bill think the money is going to come to
pay the debt?

Self-Determination

And in case you, like me, thought that we were back to
1900, the bill wants to remind us that “Nothing in this Act


https://www.dol.gov/whd/overtime/final2016/index.htm

shall be interpreted to restrict Puerto Rico’s rights to deter-
mine its future political status.”?

Whose Interests?

The cards are clearly stacked in favor of creditors, for
whose protection the Board was conceived. The tasks of the
Board are to squeeze Puerto Ricans to provide for the pay-
ment of debt, and, more galling, to provide funding for the
Board that will set its own “standard of living.”

And so, the foundations have been laid for the interests
and priorities of the U.S. government and the powerful lob-
byist groups to take public center stage in the management
of Puerto Rico resources.



